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NOTI CE

Thisopinion is subject to further editing and
modification. Thefinal version will appear
in the bound volume of the official reports.

No. 00-1085
STATE OF W SCONSI N : I N SUPREME COURT

St even Theuer,

Plaintiff- I'lant,
ainti Appel | an FILED

V.
_ o APR 3, 2001
Labor & Industry Review Conm ssi on,
Ganton Technol ogies, Inc. and North River CorndliaG. Clark
| nsurance Conpany, Clerk of SupremeCourt
Madison, WI

Def endant s- Respondent s.

APPEAL from a judgment of the Grcuit Court for Racine
County, Richard J. Kreul, Judge. Affirned.

11 SHI RLEY S. ABRAHAMSQON, CHI EF JUSTI CE This case
cones before the court on certification from the court of
appeal s, pursuant to Ws. Stat. § (Rule) 809.61 (1997-98).1
St even Theuer appeals an order of the Circuit Court for Racine
County, Richard J. Kreul, Judge. The circuit court affirnmed a
decision of +the Labor and Industry Review Conmm ssion (the

Comm ssion) that health insurance premuns are excluded from

L Al subsequent references to the Wsconsin Statutes are to
the 1997-98 version unl ess otherw se indicat ed.
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cal cul ating an enpl oyee's average weekly wage under Ws. Stat.
§ 102.11(1)(e) to deternmine disability benefits.?

2 The sole dispute in this case involves a question of
statutory interpretation. Did the Commssion in this worker's
conpensation case properly exclude health insurance prem uns
when cal culating an enployee's average weekly wage under Ws.
St at . 8§ 102.11(1)(e) for disability benefits? Mor e
specifically, are health insurance premuns a thing of value
received in addition to nonetary earnings as a part of the wage
contract under § 102.11(1)(e)? The Commi ssion concluded that
heal th insurance premuns are not a thing of value received in
addition to nonetary earnings as a part of the wage contract
under 8§ 102.11(1)(e). This conclusion is a reasonable
interpretation of the statute, and accordingly we affirm the
judgnment of the circuit court affirmng the decision of the

Conmm ssi on.

13 The facts were either admtted in the pleadings or

stipulated to by the parties. Steven Theuer suffered a work-

2 Wsconsin Stat. § 102.11(1)(e) provides: "Were any things
of value are received in addition to nonetary earnings as a part
of the wage contract, they shall be deened a part of earnings
and conputed at the value thereof to the enploye."
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related injury on Cctober 29, 1997, while enployed by defendant
Ganton Technol ogi es, Inc. At the tinme of his injury, Theuer
received an average weekly salary of $506.86. Hi s enployer also
contributed $77.14 each week toward Theuer's heal th insurance.
Theuer's |abor agreenent provided that the enployer would
continue to pay the health insurance premuns for 90 days when
an enployee was out of work due to a work-related injury.
Following the expiration of the 90-day period, Theuer was no
| onger covered by his enployer's health insurance plan.

I nstead, he had the option of extending this coverage by paying
prem uns of $626.61 per nonth.

4  The Departnent of Workforce Devel opnent (DWD) excl uded
the cost of the health insurance premuns in determning
Theuer's average weekly wage under Ws. Stat. § 102.11, from
which his worker's conpensation benefits were calcul ated.
Theuer appeal ed, contending that the DW should have included
the cost of health insurance premiuns in calculating his average
weekly wage. An admnistrative law judge rejected Theuer's
argunent, concluding that the exclusion of fringe benefits such
as health insurance premuns reflected |ongstanding DWD policy.

The Commission affirnmed the administrative |aw judge, stating
that under its Jlongstanding interpretation of Ws. Stat.

§ 102.11(1)(e), only taxable conpensation was included in the
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cal cul ation of an enployee's average weekly wage. The circuit

court affirnmed the Comm ssi on's deci si on.

15 The facts are undisputed and the sole question for
this appeal is whether Ws. Stat. 8§ 102.11(1)(e), which was
adopted in 1937,° requires the inclusion of health insurance
premuns in calculating an enployee's average weekly wage for
the purpose of disability benefits. The interpretation of a
statute and its application to undisputed facts are questions of
| aw that courts generally review under a de novo standard.* The
courts have recognized, however, that when the |egislature has
vested a state agency with the admnistration of a statute, the
agency's decision, although not <controlling, is entitled to
def er ence. The <court has set forth three standards of
def erence: great weight deference, due weight deference, or no
def erence.®

16 The parties disagree about the proper |evel of
deference we should give to the Comm ssion's interpretation of
Ws. Stat. 8 102.11(1)(e) in this case. Ganton Technol ogi es and

the Comm ssion, the defendants, wurge that the Comm ssion's

3 Section 3, ch. 180, Laws of 1937.

* Hagen v. LIRC 210 Ws. 2d 12, 18, 563 N.W2d 454 (1997).

Sﬂ-
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interpretation should be accorded great weight deference. Thi s
court has previously stated that great weight deference is
appropriate in the follow ng circunstances:

1) the agency is charged by the legislature wth

adm ni stering the statute;

2) the interpretation of the agency is one of |ong standing;

3) the agency enployed its expertise or specialized

know edge in formng the interpretation; and

4) the agency's interpretation will provide uniformty in

the application of the statute.®
The weight that is due an agency's interpretation of the |aw
t hus depends on the conparative institutional capabilities and
qual i fications of the court and the administrative agency.’

17 The first, third, and fourth elenments are present in
this case: The Commission is charged by the legislature wth
adm nistering the worker's conpensation |aw, the Conm ssion
enpl oyed its expertise in its interpretation of the statute; and
the Commission's interpretation of the statute provides
uniformty in the application of the statute. The parties
di sagree, however, about the second elenment for great weight
deference, namely, whether the Commission's interpretation of

Ws. Stat. 8§ 102.11(1)(e) is of |long standing.

6 CBS, Inc. v. LIRC, 219 Ws. 2d 564, 572, 579 N.W2d 668
(1998).

" State ex rel. Parker v. Sullivan, 184 Ws. 2d 668, 699,
517 N.W2d 449 (1994).
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18 I n its or der affirmng t he deci si on of t he
adm nistrative law judge in the present case, the Conm ssion
asserts that the DW "has never considered fringe benefits
including health insurance as a thing of value and part of the
weekly wage under Ws. Stat. § 102.11(1)(e)."

19 As support for this assertion the Conm ssion relies on
its longstanding administrative interpretation of this statute,
whi ch appears in its publications dating back to at |east 1956.

110 The worker's conpensation manual now published by the
DW and the prior editions of the nanual reflect the
Comm ssion's policies and procedures for adm nistering worker's
conpensati on benefits. The manual includes directions for
interpreting and applying Ws. Stat. § 102.11. The rel evant
section, entitled "Wage," specifies the neans for calculating
wages based on sal ary; bonus paynents; tips; the value of room
board, and Ilaundry; and vacation pay. The manual does not
include health insurance premuns within the definition of wages
in 8§ 102.11. The 1956 and 1968 versions of the manual define

wages as foll ows:

To assure paynent of the exact anmpunt of conpensation
due, the proper determ nation of wage nust be made in
accordance with the provisions of Ws. Stat. § 102. 11.
The difficulty arises from the many possible
situations concerning reinbursenent for services

render ed. Enpl oynment nmay be full or part tine.

Paynment may be by fixed weekly or nonthly salary or by
hourly rate. To this my be added piece rate,
incentive pay, shift differential, bonus and vacation
pay. Many salesnmen are paid on a conm ssion or
guarantee and comm ssion. Many service enployes
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receive tips. Those handling food often receive neals
while others are furnished a roomor |aundry service.?

111 The current form through which enployers report
injuries appears in the DAD's worker's conpensation manual .° The
formrequires enployers to report the injured enployee's salary,
along with the neals, lodging, and tips received on a weekly
basis by the enployee. This form does not require reporting
health insurance premuns or other non-taxable fringe benefits
paid by the enpl oyer.

112 The defendants rely solely on the Comm ssion's
admnistrative interpretation appearing in these publications.
They do not cite any adm nistrative agency cases or Wsconsin
court cases to support their assertion that the Comm ssion's
decision in the present case represents the Commssion's
| ongstanding interpretation of Ws. Stat. § 102.11(1)(e).
Theuer, in <contrast, directs our attention to tw recent
decisions of admnistrative law judges that included health

i nsurance premuns in the calculation of the average weekly wage

8 Wrker's Conpensation O fice Minual at 47-51 (1956); see
al so Wirker's Conpensation Ofice Minual at 1-20 through 1-24
(1968) . Courts may take judicial notice of official state
agency publications. See Ws. Stat. § 902.03(1)(b); Hagen v.
LIRC, 210 Ws. 2d at 21.

The 1956 version also includes procedures for calculating
the value of apprentice training. See Wirker's Conpensation
O fice Manual at 48 (1956). This category is no |longer included
in the departnment's calculation of wages wunder Ws. Stat.
8§ 102.11, and does not appear in the revised version of the
manual .

° See DWD Form WKC-12, Worker's Conpensation Handbook at 135
(2000) .
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under Ws. Stat. § 102.11(1)(e). Theuer argues that these
deci sions are proof that the Conm ssion's interpretation of Ws.
St at . 8§ 102.11(1)(e) is not of long standing and that
furthernmore the Conmi ssion has not consistently interpreted the
statute.

113 We are not persuaded by Theuer's argunent. Unrevi ewed
adm nistrative |aw judge decisions regarding Chapter 102 are not
bi nding on the Commi ssion and do not constitute the Conm ssion's
authoritative interpretation of a statute. I ndeed, Ws. Stat.
8§ 102.18 accords the Conm ssion substantial authority and
discretion to review decisions of admnistrative |aw judges,

either by petition of one of the parties' or onits ow notion.!!

10 see Ws. Stat. § 102.18 (3), which provides inter alia:

A party in interest may petition the comm ssion for
review of an exam ner's decision awarding or denying
conpensation if the departnent or comm ssion receives
the petition within 21 days after the departnent
mail ed a copy of the examner's findings and order to
the party's last-known address. . . . The conm ssion
shall either affirm reverse, set aside or nodify the
findings or order in whole or in part, or direct the
taki ng of additional evidence. This action shall be
based on a review of the evidence submtted.

1 See Ws. Stat. § 102.11(4), which provides, inter alia:

(b) Wthin 28 days after a decision of the conm ssion
is miled to the |ast-known address of each party in
interest, the conmission may, on its own notion, set
asi de the decision for further consideration.

(c) Oh its own notion, for reasons it deens
sufficient, the commssion nmay set aside any final
order or award of the conmission or examner wthin
one year after the date of the order or award, upon
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However, the Commission is not required to review on its own
notion every decision of an admnistrative |law judge to ensure
that its longstanding interpretations of statutes are applied
uni formy. As a result, these recent, unreviewed decisions of
adm nistrative law judges are not proof sufficient for this
court to reject the Commssion's |ongstanding admnistrative
interpretation of Ws. St at . § 102.11 appearing in its
publ i cati ons. Because the Commission's interpretation in the
present case satisfies the criteria this court has established
for according the interpretation great weight deference, we
agree with the defendants that great weight deference to the
Cormmi ssion's determination is appropriate in the present case.'?
14 Under the great weight deference standard of review a
court wi || uphold the Conmi ssion's interpretation and
application of Ws. Stat. 8 102.11(1)(e) unless the Conm ssion's
interpretation is unreasonable.’® An unreasonable interpretation

of a statute is one that "directly contravenes the words of the

grounds of m stake or newy discovered evidence, and,
after further consideration, do any of the follow ng:

1. Affirm reverse or nodify, in whole or in part, the
order or award.

2. Reinstate the previous order or award.

3. Remand the case to the departnment for further
pr oceedi ngs.

2. CBS, Inc., 219 Ws. 2d at 572.

13 Wsconsin Electric Powers Co. v. LIRC, 226 Ws. 2d 778,
787, 595 N.W2d 23 (1999); CBS, Inc., 219 Ws. 2d at 573; Hagen,
210 Ws. 2d at 20.




No. 00- 1085

statute, is clearly contrary to legislative intent, or 1is

otherwise . . . without rational basis."'

115 We now turn to the Comm ssion's interpretation of Ws.
St at . § 102.11(1)(e) to det erm ne whet her it directly
contravenes the words of the statute, is clearly contrary to
legislative intent, or is otherwse wthout rational basis.
Wsconsin Stat. 8§ 102.11(1)(e) directs the Conmm ssion to include
in earnings any things of value received in addition to nonetary
earnings as a part of the wage contract. The statute provides

as foll ows:

(e) Where any things of value are received in addition
to nonetary earnings as a part of the wage contract,
they shall be deenmed a part of earnings and conputed
at the value thereof to the enploye.

116 The statute does not define the ternms "things of
value," "received,"” or "wage contract." The Comm ssion's
position is that health insurance prem uns are excluded from the
cal cul ation of average weekly wage. The Commission interprets
Ws. Stat. 8§ 102.11(1)(e) "to include those things which are
received which are taxable" and to exclude non-taxable fringe
benefits such as neals for cost, insurance, and retirenent

contributions. Under the great weight deference standard, we

4 Hagen, 210 Ws. 2d at 20 (quoting Lisney v. LIRC, 171

Ws. 2d 499, 506, 493 N wW2d 14 (1992)).

10
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review this interpretation of Ws. Stat. § 102.11(1)(e) to
determ ne whether it is reasonable.

17 Theuer contends that under any standard of review, the
Commission's interpretation of W' s. St at . 8§ 102.11(1)(e)
regarding health insurance premuns S unreasonable as
contravening the plain words of the statute. Heal th insurance
prem unms, he asserts, are wthout question a "thing of value"
within the plain neaning of the statute. Moreover, he contends
that the Conmission's interpretation contravenes |egislative
intent because it fails to construe the worker's conpensation
law, a renedial statute, liberally to effectuate its purpose of
conpensating the injured enpl oyee.®®

118 Although we agree with Theuer that paynent of health
i nsurance premuns is valuable to enployees and that the phrase
"thing of value" nmay reasonably be interpreted to include health
i nsurance prem uns, we concl ude t hat t he Comm ssion's
interpretation of Ws. Stat. § 102.11(1)(e) is also reasonable

The words "thing of value" cannot be read in isolation. The
statute requires average weekly wages to include "any things of
value . . . received . . . as part of the wage contract.” Ws.
Stat. § 102.11(1)(e).

119 Both Theuer and the defendants direct our attention to
other courts that have interpreted statutes simlar to but not

necessarily the same as Ws. Stat. § 102.11(1)(e). It is

15 United Ws. Ins. v. LIRC 229 Ws. 2d 416, 426, 600
N.W2d 186 (1999); State v. LIRC, 136 Ws. 2d 281, 288, 401
N. W 2d 585 (1987).

11
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significant that courts interpreting a variety of statutory
phrases defining wages for worker's conpensation purposes have
reached contradictory results in deciding whether wages include
fringe benefits. Despite different statutory |anguage, the
reasoning in these cases is simlar

120 Several jurisdictions have concluded that wages under
their respective statutes do not include fringe benefits.® The
| eadi ng decision that wages do not include fringe benefits is

Morri son- Knudsen Construction Co. v. Director, OANP, 461 U.S.

624 (1983), a case that arose under the federal Longshoremen's
and Harbor Workers' Conpensation Act. The U.S. Suprene Court
rejected the argunent that tax-free fringe benefits should be
included in the term wages. The Court was persuaded that
certain fringe benefits do not have a present value that can be
readily converted into a cash equivalent; that there is no
direct relation between the cost of the fringe benefit and the

benefit to the enployee; and that an expanded definition of

16 See, e.g., Nelson v. SAIF Corp., 731 P.2d 429, 432 (Ore.
1987) (concluding that the word "received" does not enconpass
heal t h i nsurance preni uns because such prem uns never conme into
an enpl oyee's physical possession); Schlotfield v. Mel's Heating
and Air, 445 N.W2d 918, 927 (Neb. 1989) (fringe benefits are
not part of the wage contract because they are not the result of
an enployee's individual I|abor, but rather the fruit of
col l ective bargaining).

Conpare International Paper Co. v. Mirray, 490 So. 2d 1238
(Ala. 1986) (fringe benefits are "all owances of any character”
to be treated as part of an enployee's earnings); Ragland v.
Morrison-Knudsen Co., Inc., 724 P.2d 519 (Al as. 1986) (readily
identifiable and cal culable fringe benefits should be included
in wage determ nation).

12



No. 00- 1085

wages would disrupt the process for pronpt conpensation by
maki ng the conputation of wages a di sputed issue.

21 Professor Arthur Larson supports the Morrison-Knudsen

decision in his treatise Larson's Wrkers' Conpensation Law '’

122 O her courts, however, have concluded that wages
include fringe benefits for purposes of their worker's
conpensation |aw. These courts tend to follow the reasoning of

Justice Thurgood Marshall's dissent in Mrrison-Knudsen, 461

US at 638, that fringe benefits are an inportant part of an
enpl oyee's earning power and that it is harsh to ignore these
benefits. Regarding the difficulty of evaluating fringe
benefits, the Justice wote that "it is better to be roughly
right than totally wong. "!®

123 The Commi ssion apparently adopted the analysis that

appears in the mgjority opinion in Mrrison-Knudsen years before

the U'S. Suprene Court did. One of the purposes of the
Wsconsin worker's conpensation law is to ensure speedy
di sposition of cases and to avoid protracted litigation.?® The
Conmi ssion's decision to distinguish taxable earnings from non-

taxable fringe benefits when applying Ws. Stat. 8§ 102.11(1)(e)

7 5 Larson's Wrkers' Conpensation Law § 93.01[2][b] at 93-
21-24 (2000) (citing cases from several jurisdictions and noting
that the U S. Supreme Court's decision in Morrison-Knudsen
represents the majority position on fringe benefits).

8 Morrison-Knudsen Constr. Co. v. Director, OACP, 461 U.S.
624, 642 (1983) (Marshall, J., dissenting).

19 See Nelson MII & Agri-Center, Inc. v. I|LHR Dept., 67
Ws. 2d 90, 95, 226 N.W2d 435 (1975).

13
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is a bright-line rule that helps to pronote this |egislative
goal of speedy conpensati on.

124 Furthernore, this court has often referred to the
bal ance that Chapter 102 strikes between enployer and enpl oyee
interests.?® "Wrker's conpensation |aws are basically economc
regulations by which the legislature, as a mtter of public

"2l Theuer's

policy, has bal anced conpeting societal interests.
proposed interpretation of Ws. Stat. § 102.11(1)(e) would
undoubtedly create additional costs for enployers that would
di srupt this careful bal ance. | ndeed, Theuer admts that his
interpretation of Ws. Stat. § 102.11(1)(e) would not be
restricted to health insurance premuns, but would apply to
other fringe benefits that have not traditionally been included
in calculating worker's conpensation awards. Thus, enployers in
collective bargaining situations, who agreed to certain fringe

benefits with the understanding that these benefits were not

consi dered wages under worker's conpensation, would face new

20 See, e.g., Bauernfeind v. Zell, 190 Ws. 2d 701, 713, 528
N.wW2d 1 (1995) (worker's conpensation represents a conprom se
in which enployees give up the right to recover from enpl oyers
in tort in exchange for the right to receive worker's
conpensation regardless of fault).

2L Mul der v. Acme-C eveland Corp., 95 Ws. 2d 173, 180, 290
N. W 2d 276 (1980).

14
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costs that were not part of the bargaining process.?” Such a
significant change in the careful balance that the worker's
conpensati on schene represents is best left to the |egislature.?®

125 In light of the contradictory views from different
jurisdictions on the issue of whether wages include fringe
benefits, we can only conclude that the Conmi ssion's
interpretation of Ws. Stat. § 102.11(1)(e) does not contravene
the plain nmeaning of the statute, is consistent wth the
pur poses of the worker's conpensation act, and is reasonable.
Under the great weight deference standard of review, a review ng
court my not second-guess a reasonable interpretation of a
statute by the Conm ssion. Applying the great weight deference
st andard, we uphold the Comm ssion's interpretation as
reasonabl e.

126 For the reasons set forth, we conclude that the
Conmi ssion's determ nation is reasonable and nust be affirmed by

this court.

°2 | ndeed, as the Conmission noted in its decision, Theuer's
enpl oyer agreed as part of its union contract to continue paying
health insurance premuns for 90 days after a work-related
injury. This agreenent illustrates how enployees nmay bargain
for additional protections that are beyond the scope of Ws.
Stat. § 102.11(1)(e), such as continued paynments of health
i nsurance pren uns.

2% Wsconsin Stat. § 102.14(2) creates a council on worker's
conpensation to submt recommendations wth respect to
anendnents to the worker's conpensation statutes. The Counci l
conposed of labor and business representatives, has net
regularly over several decades and mnekes biennial reports on
recommended statutory amendnents. The legislature often adopts
the Council's recomendati ons w thout change.

15
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By the Court.—Fhe judgnent of the <circuit court is

af firned.

16



No. 00- 1085



